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MEMORANDUM

To: The Commission
Through: Alec Palmer %,./
Staff Director

From: Patricia Carmona &b
Chief Compliance Officer

Tom Hintermister <\
Assistant Staff Director
Audit Division

Marty KuesW\

Audit Manager
By: Bill Antosz bp‘\rg
Lead Anditor

Subject: Audit Division Recommendation Memorandum on the Los Angeles
County Democratic Central Committee (A09-07)

Pursuant to Commission Directive No. 70 (FEC Directive on Processing Audit Reports),
the Audit staff’s recommendations are presented below and the findings are discussed in
the attached Draft Final Audit Report (DFAR). The Office of General Counsel has
reviewed this memorandum and concurs with the recommendations.

Finding 1. Misstatement of Financial Activity

The Audit staff recommends that the Commission find that Los Angeles County
Democratic Central Committee (LACDCC) misstated their financial activity for
calendar years 2007 and 2008.

Finding 2. Misstatement of Levin Financial Activity

The Audit staff recommends that the Commission find that Los Angeles County
Democratic Central Committee misstated their Levin financial activity for calendar
year 2008.

LACDCC requested an audit hearing to discuss the new facts that had come to light as a
result of the arrest of its former treasurer on September 2, 2011. its request for a hearing
was granted and was subsequently held on December 14, 2011.



In their hearing testimony, LACDCC representatives described the alleged embezzlement
activity of their former treasurer and the known extent of the losses incurred by a number
of her former client committess. They stated their belief that LACDCC *“...lost almost
$200,000, given all of their accounts, which include state accowus and federal accounts.”
Next, LACDCC represcntatives questinned whethsr the comatiitee shouid be held
respansible for reporting unauthorized and unknnwn 1ransactions that were attrihuted to its
former Treasurer’s alleged embezzlement scheme. Further, LACDCC representatives
requested that the Commission revisit the issues raised in the DFAR, which, they
contended, in light of the arrest of the former treasurer, was not an accurate presentation
of the committee’s financial activity. LACDCC representatives indicated that transactions
involved with the former treasurer’s malfeasance cannot and should not be characterized
as activity of the cominittee.

Alse during the audit hearing, LACDCC was requested to provide additional relevant
documentation, including materials that would:
« Provide detniled docementation/infornmation ahout the aforemontioned $200,600
embezzlement and how this migat apply to ar affect the conclusions of the DFAR;
e Demonstrate haw each transaction identified in either of the misstatement findings
was a result of the former treasurer’s alleged unauthorized activity;
¢ Provide information regarding the internal controls in place at the time of the
possible misappropriation; and
e Document any post-discovery steps taken by LACDCC pursuant to the
Commiission’s “Best f'ractices for Commiittee Management™.

Subsequent to the audit irearing, the Audit staff forwarded its workpapers related to the
misstatements of financial activity and again requested the documentation/information
discussed at the audit hearing.

On February 21, 2012, LACDCC representatives provided supplemental information. The
additional information did not include any new documentation or information relating to
the alleged $200,000 embezzlement. The response did include a detailed discussion on
the key misstatement components that were highlighted in the Audit report. LACDCC
believes that these transactions were all the resuit of the former Treasurer's alleged
embezzlement sciieme and subsequent caver-up, and questions whether it or its fonmer
Traasurer shoald be held responsible far failing to reporn teese unaatherized and enknown
transactions. If the Cominission proceeds ta issue an Audit report that states any findings
against the cammiitee or the former Treasurer, LACDCC proposocs that the following
language be used to characterize the transactions at issue: *“Unautharized transfer of funds
by the Committee’s former treasurer™.

The supplemental information also included the internal controls that were in place during
the periog that the alltged misappropriations took place. LACDCC explained that it had
hired an expertenced campdigu finance firm ard retained an exporienced law firm to
oversee the commitree’s activities and fimances. Tasks at the campaign finance firm were
divided among its employees. Payments were only permitted if they were authorized by
one of three designated committee representacives who were not employsd by nor had any
business relationship with the campaign finance firm. LACDCC received daily financial
reports, which were sent to at least twa officers and its counsel. Thus, LACDCC believed
that it had sufficient controls in place to aveid any misconduct.



LACDCC has implemented additional practices to ensure as much accountability as
possible. New safeguards in place include:

¢ The Committee receives copies of its monthly bank statements and reconciliation
reports from its new corapliance firm,

e The Committee has authorizatian to contact the bank directly to verify its account
activity en a regular basis.

¢ Comnmiittee representatives may not approve payments or reimbursements for
themselves.

LACDCC concluded by requesting that the Commission re-evaluate the findings, and
issue an Audit report that properly characterizes these transactions and places
responsibility in the hands of those who should be held accountable.

Recommendations to Audit Report post Audit Hearing

It is further reccommended that the Commission approve that the Audit Hearing section of
the Proposed Final Audit Report contain a brief discussion of the circumstances
concerming the former Treasurer’s alleged illegal activity and that she has plead guilty to
five counts of mail fraud involving several other state and federal committees (but not
naming LACDCC) that were also her clients. The discussion will also explain that the
fact pattern for the misstated transactions presented in the DFAR are similar to those
described with respect to other committees in the criminal charges filed against the former
Treasurer.

It is also racommended that the Proposed Fiiral Audit Ropact not adjust thd amount of
misstated activity identified by the Audit staff in Findings 1 and 2. Consistent with the
handling of prior audits involving embezzlement, such as the Lockheed Martin
Employees’ Political Action Cammittee (AQ3-54), the Audit staff maintains that all
receipts and disbursements af a committee’s federal account are reportable; including
those that may have been involved in the alleged embezzlement. Given the unknown
circumstances and amounts involved in the alleged embezzlement, the Audit staff
recommends that the Proposed Final Audit Report request LACDCC to amend reports for
the audit period or provide information with current filings that properly discloses any
unauthorized transactions when and if sufficient information is made available.

If this memorandin is approved, n Proposed Final Audit Report will be prepered within
30 days af the Commaission’s vote. Should an objection be received, Directive No. 70
states that the Andit Division Recommendation Memorandum will be placed on the next
regularly scheduled open session agenda.

Documents related to this audit report can be viewed in the Voting Ballot Matters folder.
Should you have any questions, please contact Bill Antosz or Marty Kuest at 694-1200.

Attachments:
- Draft Final Audit Report on the Los Angeles County Democratic Central
Commiittee
- Legal Analysis, Draft Final Audit Report for Los Angeles County Democratic
Central Committee (LRA 816), August 10, 2011

cc: Office of General Counsel



Draft Final Audit Report of the

Audit Division on the

Los Angeles County Democratic

Central Committee
January 1, 2007 - December 31, 2008

Why the Audit

Was Done

Federal law permits the
Commission to conduct
audits and field
investigations of any
political committee that is
required to file reports
under the Federal
Election Campaign Act
(the Act). The
Commission generally
conducts stich audits
when a committee
appears not to have met
the threshold
requirements for
substantial compliance
with the Act.' The audit
determines whether the
committee complied with
the limitations,
prohibitions and
disclosure requiremonts
of the Act.

Future Action
The Commission may
initiate an enforcement
action, at a later time,
with respect to any of the
matters discussed in this
report.

' 2U.S.C. §438(b).

About the Committee (p.2)

Los Angeles County Democratic Central Committee is a local
party committee headquartered in Burbank, California. For more
information, see the chart en the Committee Organization, p.2.

Financial Activity (p. 2)
Receipts

Findings and Recommendations (p. 3)
Misstatement of Financial Activity (Finding 1)

o]

O 0O0O0

Contributions
Loans Received
Other Receipts

Transfers fiom Non-Federal Funds

Transfers from Levin Funds
Total Receipts

Disbursements

o]
o]
o

Operating Expenditures
Loan Repayments
Other Disbursements
Total Disbursements

Levin Receipts
Levin Disbursements

$ 297,749
1,700
10,025
503,595
38,845

$ 857,914

$ 787,495
7,700
79,573

$ 874,768

$153,473
$156,930

Misstatement of Levin Financial Activity (Finding 2)
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Part 1
Background

Authority for Audit

This report is based on an audit of the Los Angeles County Democratic Central
Committee (LACDCC), undertaken by the Audit Division of the Federal Election
Commission (the Commission) in accordance with the Federal Election Campaign Act of
1971, as amended (the Act). The Audit Division conducted the audit pursuant to 2
U.S.C. §438(b), which permits the Commission to conduct audits and field investigations
of any political committee that is required to file a report under 2 U.S.C. §434. Prior to
conducting any audit under this subsection, the Cormmission must perform an internal
review of reports filed by selected eommittees to determine if the reponts filed by a

particular committee meet the threshold requirements for substantial campliance with the
Act. 2 U.S.C. §438(b).

Scope of Audit

Following Commission approved procedures, the Audit staff evaluated the following
areas in this audit:

the consistency between reported figures and bank records;

the disclosure of individual contributors’ cccupation and name of employer;

the disclosure of disbursements, debts and obligations;

the disclesure of expenses #ilocated between fadmnl, Levin and non-federal accounts;
the completeness pf recards; and

other committee operations necessary to the review.

oOUnh LN —

Scope Limitation

The treasurer of LACDCC (the Treasurer) operates an accounting firm that handles
LACDCC'’s accounting, recordkeeping and reporting. The firm also acts as LACDCC’s
credit card processor. The same credit card merchant account is used to process
contributions for LACDCC and a number of other clients. The Audit staff did not have
access to comnplete records for this account and therefore was lintited in its ability to
verify the proper actouniing of transactions relntiog to the account.



Part 11

Overview of Committee
Committee Organization

Important Dates

LACDCC

e Date of Registration September 6, 1994
® Audit Coverage January 1, 2007 — December 31, 2008
Headquarters Burbank, CA

Banki Information

e Bank Depositories 1

e Bank Accounts 4 (1 Federal Account, 1 Levin Account and 2
Non-Federal Accounts)

Treasurer

o Treasurer When Audit Was Conducted Kinde Durkee

® Treasurer During Period Covered by Audit Kinde Durkee

Management Informatian

e Attendnd FEC Campaign Finance Seminar Yes

e Used Commonly Available Campaign Yes

Manageroent Softwara Package

Whn Handled Accounting and Recardkeeping
Tasks

Paid staff and volunteer

Overview of Financial Activity
{Audited Amounts)

Federal Cash-on-hand @ January 1, 2007 $ 18,888
o Contributions 297,749
o Loans Received 7,700
o Other Receipts 10,025
o Tranafers from Non-Federal Fiinds 503,595
o Transfers from Levin Funds 38,845
Total Federal Receipts $ 857,914
o__Operating Expenditures 787,495
o Loam Repayments 7,700
o Other Disbursements 79,573
Total Federal Disbursements $ 874,768
Federal Cash-on-hand @ December 31, 2008 $ 2,034
Levin Cashron-Hand @ January 1, 2007 $ 381
Total Levin Receipts $ 153,473
Tota! Levin Disbursements $ 156,930
Levin Cash-on-hand @ December 31, 2008 -$ 3,076



Part III
Summaries

Findings and Recommendations

Finding 1. Misstatement of Financial Activity

A comparison of LACDCC's reported federal activity with bank records revealed a
misstatement of cash-on-hand, receipts and disbursements in 2007 and 2008. In 2007,
LACDCC overstated beginning cash-on-hand by $5,228, understated receipts by $8,920,
understated disbursements by $9,3I1 and vverstated ending cash-on-hand by $5,619. In
2008, LACDCC understatad receipts by $34,278, disbirsements by $33,411 end ending
cash-nn-hand by $25,661. In response to the Interim Audit Repnrt, LACDCC amended
its reports to eorrect the misstateinents presented in that report.

The Audit staff also identified an apparent prohibited or excessive contribution contained
in the 2008 misstated receipts. In response to the Interim Audit Report, LACDCC
provided evidence showing that the receipts should not be considered contributions.

(For more detail, see p. 4.)

Finding 2. Misstatement of Levin Financial Activity

A comparison of LACDCC'’s reported Levin activity with bank records revealed a
misstatement of cash-on-hand, receipts and disbursements in 2008. Specifically,
LACDCC understated receipts by $16,328 and disbursements by $101,669 and overstated
ending cash-on-hand by $85,341. In response to the Interim Audit Report, LACDCC
amended its reports to correct the misstatement of Levin financial activity.

(For more detail, see p. 9.)



Part IV
Findings and Recommendations

| Finding 1. Misstatement of Financial Activity

Summary

A comparison of LACDCC'’s reported federal activity with bank records revealed a
misstatement of cash-on-hand, receipts and disbursements in 2007 and 2008. In 2007,
LACDCC overstated beginning cash-on-hand by $5,228, understated receipts by $8,920,
understated disbursements by $9,311 and overstated ending cash-on-hand by $5,619. In
2008, LACDCC understated receipts by $34,278, disbursements by $33,41t and anding
cash-nn-band by $25,661. In response to the Interim Audit Repnrt, LACDCC amended
its reports to correct the misstateinents presented in that report.

The Audit staff also identified an apparent prohibited or excessive consribution contained
in the 2008 misstated receipts. In response to the Interim Audit Report, LACDCC
provided evidence showing that the receipts should not be considered contributions.

Legal Standard

A. Contents of Reports. Each report must disclose:

* The amount of cash-on-hand at the beginning and end of the reporting period;

e The total nmount of receipts for the reporting period and the calendar year; and

e The toinl arnount of disharsements for the repatting pexiad and the calendar year;
and;

o Certain transactions that require itemization on Schedule A (Itemized Receipts) or
Schedule B (Itemized Disbursements). 2 U.S.C. §434(b)(1), (2) and (4).

B. Receipt of Prohibited Contributions — General Prohibition.
Candidates and committees may hot accept contributions (in the form of money, in-kind
contributions or loans) from the treasury funds of the following prohibited sources:
e Corporations (i.e. any incorporated organization, including a non-stock corporation,
an inanrporated membership organization or an incarporated cooperative);
Labor Organizatinns; or
National Banks. 2 U.S.C. §44th.

C. Extension of Credit by Commercial Vendor.

A commercial vendor, whether or not it is a corporation, may extend credit to a candidate

or political committee provided that:

o The credit is extended in the vendor’s ordinary course of business (see below); and

e The terms of the credit are similar to the terms the vendor observes when extending a
similar amount of oredit to a nonpolitical client of similar risk. 11 CFR §116.3(a) and

().



D. Definition of Ordinary Course of Business.

In determining whether credit was extended in the ordinary course of business, the

Commission will consider whether:

e The comrnercial vendor followed its established procedures and its past practice in
approving the extension of eredit;

e The commercial vendor received prompt, full payment if it previously extended credit
to the same candidate or political committee and

¢ The extension of credit conformed to the usual and normal practice in the commercial
vendor’s industry or trade. 11 CFR §116.3(c)

E. Party Committee Limits.

A party committee may not receive more than $5,000 per year from any one contributor.
2 U.S.C. §441a(a)(1)(C), (2)X(C) and (f); 11 CFR §§110.1(d) and 110.9.

F. Contributinns by Limited Liability Comparies (LLCs).

A limited liability company is a business entity that is recognized as an LLC under the
laws of the state in which it is established. An LLC that elects to be treated as a
corporation by the Internal Revenue Service under 26 CFR 301.7701-3 shall be
considered a corporation pursuant to 11 CFR Part 114. An LLC that makes a
contribution to a candidate or committec shall provide information as to how the

contribution is to be attributed and affirm that it is eligible to make the contribution. 11
CFR §110.1(g)

Facts and Analysis

A. Facts

The Audit staff reconciled the reported financial activity with the bank records for 2007
and 2008. It determined that LACDCC misstated cash-on-hand, receipts and
disbursements for both years, The following charts outline the discrepancies and provide
explanations for the differences.

2007 Activity.

Reported Bank Records Discrepancy

Opening Cash Balance $24,116 $18,888 $5,228
Overstated

Receipts $312,959 $321,879 $8,920
Understated

Disbursements $299,683 $308,994 $9,311
Understated

Ending Cash Balance $37,392 $31,773 $5,619
Overstated




The net understatement of receipts resulted from the following:

¢ Offset to operating expenditares not reported + . $9,245
e Unexplained differences - 325
Net Ursderstatement ef Receipts $8,920
The net understatement of disbursements resulted from the following:
o Disbursements not reported +  $847
e Disbursements reported with incorrect amounts + 9,389
¢ Reported disbursements that did not clear bank - 98
e Reported voided disbursements - 827
Net Understatement of Disbursements $9,311
2008 Activity
Reported Bank Records Discrepancy
Opening Cash Balance $37,392 $31,773 $5,619
Overstated
Receipts $501,758 $536,035 $34,277
Understated
Disbursements $532,364 $565,774 $33,410
Understated
Ending Cash Balance $6,786 $2,034 $4,752
Overstated
The net understatement of receipts resulted from the following:
e Unreported advance from credit card processor (see below) + $7,700
¢ Unreported transfers from non-federal account (see below) + 42,596
o Reported transfer from Levin fund that was never made - 16,272
e Unexplained differences + 253
Net Understatement of Receipts $34,277
The net undersiatement of disbursements resulted from the following:
e Unreported n:payment of advance from eredit card processor +  $7,700
e Unreported disbursements to credit card processor (see below) + 15,000
e Unreported disbursements + 7,877
e Repaorted disbursemonts with incorrect amounts + 26,873
¢ Reported disbucsements that did not clear bank - 1,374
e Reported voided disbursements - 66
e Reported disbursement paid from Levin account - 22,600
Net Understatement of Disbursements $33,410

LACDCC misstated tho cash balances thronghout 2007 and 2008 due to the errors
outlined above and unknown adjustments from prior reporting periods. LACDCC
overstated the cash halance on December 31, 2008 by $4,752.




Advance from and Repayment to Credit Card Processor-$7,700

LACDCC'’s federal account received advances from its accounting firm and credit card
progessor, Durkee & Associates,! on credit card preceeds that wern teing delayed. Tke
advances totaled $7,760 and occatred between Doecember 22 ood Decrmbor 26, 2008.
The committee prepsred and dated checks te repay the advances on the days it received
them, but the checks did not clear the bank until February 17, 2009. LACDCC did not
repart the advances of $7,700 and the repayments of the same amount, as noted above.

In addition to the reporting issues relating to these transactions, the Audit staff considers
the $7,700 received from Durkee & Associates an advance or an extension of credit
outside the ordinary course of business. See 2 U.S.C. § 431(8)(AXi) or see 11 C.F.R. §§
100.55, 116.1(e), 116.3. As such, the $7,700 recoived by LACDCC is a contribution and
either an excessive centribntion of $2,700 (87,700 less the allowablo contribution limit of
$5,000) or a prohibited contribution of $7,700, depending on whether Durkee &
Assaciates, as a limited Kahility ccmpany, elected to bd treated as a partnership ora
corperation for tax purpnses.

Disbursed to Credit Card Processor-$15,000

On December 31, 2008, three checks totaling $15,000 were drawn from the federal
account. Each check was payable to Durkee & Associates. LACDCC did not report the
checks on its disclosure reports. LACDCC's counsel explained that the Treasurer
withdrew the funds from the federnl acoourt ag part of the reconciiiation process to
identify pessible errors involving tha dapesit of credit card cantributions. LACDCC
returncd the funds ta the federal accaunt once it determined that thore were no prablems
with credit card contributians. As was thn case with the redeposit of the $45,000 to the
Levin account (see Finding 2), however, LACDDC redeposited the $15,800 ic the federal
account months later. Durkee & Assaciates returned the money in four increments
between May and December of 2009.

The Treasurer provided a listing of credit card contributions totaling $61,491 that were
deposited into the shared credit card merchant account and identified as contributions to
LACDCC. These credit card coniurfbutions apparently represent the funds Durkee &
Associates withdrew from LACDCC's bank accounts (Levin account (845,000) and the
federal acccunt (815,000)) while reconciling the credit card meichant account. Based on
available records of Durkee & Associates, the Anrlit staff could not datermine whether
LACDCC funds were used by Durkee & Associates during the peried it held them.

3 Durkee & Assaciates is operated by LACDCC's Treasurer, Kinde Durkee. Durkee & Associates is an
accounting and business management firm with clients including political and non-profit organizations, as
well as small businesses.



Transfer from Non-federal Account-$15,000

LACDCC failed to report a transfer received from its non-federal account in the amount
of $15,000. Aceording to LACDCC'’s cuunsel, thu $15,00¢ was errancously transferred
from LACDCC’s naa-fedoral account to its fedeml account on Decembor i1, 2608, the
same day t it wrote the checks te the credit card processor. Withaut receipt of this
transfer, LACDCC'’s federal bank account wauld have had a negative balance of $7,044
on December 31, 2008.

LACDCC transferred $15,000 on November 9, 2009 to return the funds to the non-
federal account. LACDCC's counsel stated the purpose for the original transfer was
unclear, and that no one from LACDCC’s 1tnanagement was informed of, or consulted
about, the erroneous $15,000 transfer or the return of those funds. Rather, LACDCC
management became aware of these transactions solely as a result of this nudit. The
Audit staff could sot dmtermine the 1cason for the transfer from the nen-federal account
based on availahle records. The Audit staff verified that the funds were returned to the
LACDCC'’s non-federal account.

The non-federal account transferred less than its share of allocated federal/non-federal
costs during the audit period. As such, the federal account could have accepted the non-
federal transfer without resulting in overfunding.

B. Interim Audit Repori & Audit Division Reeonrmendation

The Audit staff presented the misstaternents noted above to the representatives for
LACDCC during the exit conference. The representatives did not provide any
information to explain the misstatements, but indicated that they would file amended
reports to correct ikese errars.

The Audit staff recommended that LACDCC file amended reports to correct the
misstatements. LACDCC should amend the cash balance of its most recent report with
an explanation that the amendments are due to audit adjustments from a prior reporting
period.

LACDCC shoald also provide information concerning the $7,700 arivaoce from iis oradit
card processor to establish that it was matie in the nrdinary eaurse af business. The
information should include:
e The specific terms that Durkee & Associates apply to such extensions of credit;
» Whether similar terms are offered to nonpolitical customers of siniilar size and
risk of ohligatian;
¢ Rationale for why Durkee & Associates chose the time it did to negotiate
LACDCC's checks representing repayment,
Information about Durkee & Associates’ tax status; and
Any other information LACDCC belitves might clarify the transactions.



C. Committee Response to Interim Audit Report

In response to the Interim Audit Report recommendation, LACDCC amended its reports,
correcting the misreporting. Also, LACDCC amentled in; cash balance on its May 2011
manthly report and noted that the adjustment was pursuant to the Andit staff’s directian.

To establish that the advance of $7,700 from its credit card processor was made in the
ordinary course of business, LACDCC'’s response explained that Durkee & Associates
considered short-term advances to its clients as benefits encompassed in its 3 percent
credit card transaction fee. It provided a listing of 45 short-term advances that Durkee &
Associates made to both its political and non-political clients dating back to 2001.

LACDCC sufficiently demonstrated that the $7,700 from Durkee & Associates had a
business purpose and was not for the purpose of influencing a federal election. Asa
result, the transactiom is not cansidrred a contribntion.

Finding 2. Misstatement of Levin Financial Activity

Summary

A comparison of LACDCC's reported Levin activity with bank records revealed a
misstatement of cash-on-hand, receipts and disbursements in 2008. For 2008, LACDCC
understated receipts by $16,328 and disbursements by $101,669 and overstated ending
cash-en-hand by $85,341. In response to the Interim Audit Report, LACDCC amended
its reports m correct the misstatemant af Levin fimancial aativity.

Legal Standard

A. Reporting.

If a state, district or local party committee’s combined annual receipts and disbursements
for federal election activity (FEA) total $5,000 or more during the calendar year, the
committee must disclose receipts and disbursements of Federal funds and Levin funds
used for FEA. 11 CFR §300.36 (b)(2).

B. Cuntents of Levin Reports. Each report must disclose:

e The amcnmt of cash~on-iinnd for Levin fumds at the beginning amii end of the
reporting period;

o The total amount of Levin fund receipts for the reporting period and the calendar
year;

» The total amount of Levin fund disbursements for the reporting perind and the
calendar year; and

s Certain transactions that require itemization on Schedule L-A (Itemized Receipts of
Levin Funds) or Schedule L-B (Itemized Disbursements of Levin Funds). 11 CFR
§300.36 (b)(2).



Facts and Analysis
A. Facts

The Audit staff reconciled the reported Levin financial activity with the bank records for
2007 and 2008. Staff determined that LACDCC misstated cash-on-hand, receipts and
disbursements for 2008. The following chaat outlines the discrepancies for 2008 and

provides explanations for the misstated Levin activity.

2008 Levin Activity
Reported Bank Records Discrepancy
Opening Cash Balance $960 $960 $0
Receipts $135,990 $152,318 $16,328
Understated
Disbursements $54,685 $156,354 $101,669
Understated
Ending Cash Balance $82,265 $(3,076)° $85,341
Overstated
The understatement of receipts resulted from the following:

Unreported transfer from federal account + 36,328
Unreported contribution + 5,000

Refumd of contribution reported as a negative receipt instead
of a disbarsement +  5.000
Understatement of Receipts $16,328

The understatement of disbursements resulted from the following:

e Unreported disbursements to Durkee & Associates (see below) + $45,000
e Unreported transfer to non-party committee (see below) + 35,000
e Other unreported disbursements + 32,941
¢ Disbursement incorrectly reported as transfer to federal account® - 16,272

e Refund of contribution reported as a negative receipt instead
of a disbursement _+ 5000
Net Understatament of Disbarsentents $101,669

LACDCC misstated its Levin ending cash balances for 2008 due to the errors outlined
above. On December 31, 2008, the committee overstated the Levin cash by $85,341.

% The negative ending cash balance was due to an outstanding check that was not negotiated until February

2009. During the period thst it was outstanding, the Levin bank statements showed a positive cash balance.

6 LACDCC disbursed $22,600 from its Levin account to a vendor, but it reported this transaction as a
$16,272 transfer to the federal account, which is the amount that could have been transferred from the
Levin account if the disbursement had been paid properly from the federal account. The $22,600 is

included in the $32,941 amount of disbursements thut wen: not reporied. LACDCC also did not report the
transfer of $6,328 — the federal share of the $22,600 expenditure — from its federal account to the Levin

account.
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Amount Disbursed from Levin Fund-$45,000

Between December 5 and December 22, 2008, four checks made out to Durkee &
Assariates toteling $45,000 were drawn an the Levin account. LACDDC did oot repart
the checles en its Schedules L. Accarding to LACDCC’s counsel, Durkee & Associates
clasely examined its credit card merchant aceaunt’ at the end of 2008 and determined that
a number of clients had received duplicate transfers relating to credit card contributions.
Durkee & Associates concluded that reversing all credit card transfers made to its clients
was the best way to avaid potential reporting issues. Durkee & Associates would then re-
transfer the correct amount of credit card contributions based upon a reconciliation of its
merchant account.

However, credit card contributions were not deposited into the Levin account during the
audit period. As such, there seemed to be no reason for Durkee & Associates to
withdraw fundc from this accourt. LACDCC rcoosited crexdit card contributiona in the
federal account. However, between December 5 and December 22, 2008, LACDCC did
not have $45,000 in its federal bank account (See Finding 1. above). The $45,000
withdrawn from the Levin account was not re-deposited until March 23, 2010.

The committee made an earlier attempt to redeposit the money in March 2009.
LACDCC’s counsel provided a check in the amount of $45,000 made out to the Levin
Fund, along with a deposit ticket dated March 13, 2009. However, this check never
cleared and was net posted to the account.

LACDCC’s counsel states that LACDCC mimagement was oot informed of, or consuited
about, the $45,000 originally withdrawn from the Levin Fund account, the merchant
account check issued to LACDCC in March 2009 or the merchant account check issued
to LACDCC in March 20)10. LACDCC management became aware of these transactians
only as a result of the audit. The Treasurer contends that Durkee & Associates has since
improved its internal controls to avoid this type of situation in the future. LACDCC
forwarded a description of the internal control improvements to the Audit staff. These
internal controls include general changes to accounting and recordkeeping procedures,
but do not specificaliy dewil piocedures that would minimize the risk of commingling
LACDCC pmceeds with those of othcr committees and Durkoe & Associates.

Armount Transferred from Levin Account-$35,000

On November 25, 2008, LACDCC made a transfer of $35,000 from the Levir accaunt to
a non-party committee, Pasadena Area United Democratic Headquarters (Pasadena
United), which is another Durkee & Associates client. The committee did not report the
transfer on its Schedules L. LACDCC'’s counsel explained that the transfer was supposed
to be made from Durkee & Associates’ credit card merchant account to Pasadena United,
but the funds were taken from the Levin account in error.

? This merchant account was a shared account that received credit card contributions for LACDCC and
Durkee & Associates' other political committee tlients, many of which had the same treasurer as
LACDCC.
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The Treasurer refunded the $35,000 to the Levin Fund account from the Durkee &
Associates merchant account i three increments between December 17, 2009 and
Jannary 28, 2010. Tle Treasurer explained that this was more efficient than transferring
$35,000 from Pasadena United to the Levin atcaunt and then tinnsfarrmg $35,000 to
Pasadena United from the Durkee & Assaciates merchaat account. The Treasurer
believed this was an appropriate resolution because the merchant account was the
intended source of the funds.

LACDCC'’s counsel states that no one from LACDCC management was informed of, or
consulted about, the error, the method of reversing the erroneous transaction, the timing
or reporting of the error, the return of funds or any other aspect of the corrective effort
undertaken by the Treasurer.

B. Interim Audit Report & Andit Division Recommendation

The Audit staff presented the misstatements of Levin activity to the representatives for
LACDCC during the exit conference. The representatives did not provide any
information to explain the misstatements, but indicated that they would file amended
reports to correct the errors.

The Audit staff recommended that LACDCC file amended reports to correct the
misstatements of Levin activity. The Audit staff also recommended that LACDCC
reconcile the cash balance on its most recent report to identify any subsequent
discrepancies thin could affeot the recommended adjustments to cash.

C. Committee Response to Interim Audit Report
In response to the Interim Audit Report recommendation, LACDCC amended its reports
correcting the misreporting.
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SUBJECT: Audit Division Recommendation Memorandum and Draft Final Audit Report for
Los Angeles County Democratic Central Committee. (LRA 816)

L INTRODUCTION

The Office of General Counsel has reviewed the proposed Audit Division
Recommendation Memorandum (“ADRM”) and accompanying proposed Draft Final Audit
Report (“DFAR”) on Los Angeles County Democratic Central Committee (“the Committee™). We
have also reviewed the Committee’s response to the DFAR (“DFAR Response”) and considered
the Committee’s comments at the audit hearing on December 14, 2011 and its written
supplemental response after the audit hearing submitted on February 21, 2012 (“Supplemental
Response”). We generally concur with the ADRM. We concur that the Proposed Final Audit
Report (“PFAR”) should contain a brief diecussion of the former treasurer’s criminal activities.
We also ayree wiih tite ADRM recomutiendation that the amonnts of the misstatement fintdings
(Findings 1 and 2) should not be adjusted beaause the Committee was required to report all
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receipts and disbursements, including transactions that it contends were unauthorized. We
understand that the Al-ldlt Division will also attach our comments on the Audit Division’s proposed
DFAR ta the ADRM.' If you have aay questions, plaasa contact Delaria DeWilt Painter, the
attorney asaigned to this audit.

As a threshold issue, we concur with the Audit staff’s recommendation in the ADRM that
the Audit Hearing seation of the PFAR should contain a brief discussion of the former Committee
treasurer’s criminal activities. This information is the basis for the Committee’s arguments at the
audit hearing, and describing arguments made by a committee at an audit hearing is part of the
standard format for an audit report. The information will also provide the public a more complete
picture of the clrcumstances surrounding the Conmnittee’s finances during the audit period. The
Commntee s response to the DFAR, the audit hearing, and the supplemental response focus on the
alleged? smbezzlement and fratdulent aetivity by ihe Commeittoe’s farmer treasurer, Kiide
Durkee. Durkee operated a1 asoounting anfl busindss managemant firm, Durkee and Assooiates
(“D&A”) which handled the Committee’s accounting, recnrdkeeping, and reporting. It also
processed the Committee’s credit card transactions. On September 2, 2011 -- by coincidence,
roughly the same time as the DFAR was transmitted to the Committee -- Durkee was arrested and
charged with mail fraud related to embezzlement and unauthorized transfers involving a California
state candidate's committee for which she was also treasurer.” Subsequentiy, an Information was
filed including the original charges and additional charges against Durkee to include transactions
involving several other state and federal committees (but not naming the Comrrittee here) that
were dlso Durkoe clients. The Ihformation stated that tlnire were ut least 50 victims of Durkee’s
fraudulent scheme and that she caused lossas of nore thun $7 million to her clients. Durkee
pleaded gnilty to all of the charges in the Information, fiva connts of mail fraud, on March 30,
2012. See Plea Agreement - United States v. Durkee, 2:12 - cr - 0123 - KJM (E.D.C.A. Mar. 30,
2012); http://www.washingtaropast.com/natianal/calif-democratic-campaign-treasurer-pleads-

! We commented in the DFAR only on a payment by Durkee and Associates (“D&A”) to the Commiittee’s

federal account of $7,700 for delayed credit card proceeds and concurred with the auditors that the transaction was not
a contribution by D&A.

2 We use the word “alleged” because there has been no specific legal determination in any forum that Durkee
engaged in illegal activitice with respect to this Comuaiitee’s fumds. Rather, the Cammuittee alleges that Durkpe tcok
illegal aotians with respect to its funds, and that those adtions soused most af the missiatements identified in the audit.
3 The original criminal complaint, dated September 2, 2011, provided with the Committee’s DFAR response,
charges Durkee with violating 18 1J.S.C. § 1341 by mailing inaccurats disclosure reports tc the California Fair
Political Practices Commission as a part of a fraudulent scheme to obtain money from a state candidate’s campaign.
The criminal complaint alleges that Durkee, through D& A, misappropriated money from her client’s bank accounts
and mailed false state disclosure reports to hide the misappropriations. The criminal complaint alleges that Durkee
transferred funds from the candidate committee's accounts to her firm’s bank accounts without the client’s knowledge
or authorization, and sometimes refunded mizappropriated fands to cover checks and avoid detection. The complaint
alleges she routincly moved subaiantial sums of money out of cllent accounts friio D&A accounts or other client
accounts. Duriee eilegedly admitted t FBI ugents “that she has been misapgropriting har client’s mancy for year™
and filing false reports with thr atate. Complaint, Unitsd States v. Durkee, 2:11mj274 DAD (E.D.C.A. Sept. 2, 2011)
at4.
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-guilty-to-looting-7m-from-candidates-committees/2012/03/30/gIQA BzaflS_story.html, “Calif.
Demaocratic campaign treasurer pleads guilty to looting $7M from candidates, committeeg,”
Washington Post (Mar. 30, 2012).

The Committee asserts that the majority of the misstatements identified in this audit were
caused by Dnrkee’s alleged illegal actions with respect to Committee funds. We question whather
all of the transactions related to the misstatement findings in the audit report were caused by
Durkee’s alleged illegal activity, but we agree that the ADRM should explain the circumstances
surrounding the Durkee criminal case, including that there are similarities between the fact
patterns described in the DFAR and those described with respect to other committees in the
criminal charges, and stating that Durkee pleaded guilty to five couats of mail fraud.

IL MISSTATEMENT QF FINANCIAL ACTIVITY AND MISSTATEMENT. OF
LEVIN FINANCIAL ACTIVITY (FINDINGS 1 AND 2)

The DFAR concludes that the Committee misstated receipts and disbursements in 2007
and 2008 (Finding 1). In 2007, the Committee overstated beginning cash-on-hand by $5,228,
understated receipts by $8,920, understated disbursements by $9,311 and overstated ending
cash-on-hand by $5,619. In 2008, the Committee understated receipts by $34,278, disbursements
by $33,411 and ending cash-on-hand by $25,661. The Committee also misstated Levin activity
cash-on-hand, receipts and disburscmetts in 2008 (Finding 2). The Committee understated
reoeipts by $16,328 and disbursements by $101,669 and ovurstated ending cash-on-hand by
$85,341. In response to the IAR, ami prior to Durkee’s remowal as treagurer, (e Comumittee
amonded its repnrts to correct both the 2007 aird 2008 misstatesmants. The ADRM recommends
that the PFAR “not adjust the amount of misstated activity” in Findings 1 and 2 because “all
receipts and disbursements of a committee’s federal account are reportable.” ADRM at 3.

The Committee contends that the financial transactions related to the audit findings “bear a
striking resemblance” to transactions in the original criminal complaint.* DFAR Response at 2.
The Committee argues that Durkee *“engaged in unauthorized transactions that had no relation to
the Committee’s activities.” It argues that Durkee’s unauthorized use of Committee funds and
efforts to cover up her activity “are the basic for must, if nol all, of the migstatemuonts that

¢ The audit revealed that D&A transferred to its own accounss funds from the Committee’s federai and Levin

accounts. Most of the funds at issue were transferred to a merchant account that D& A used to process credit card
transactions for the Committee and other clients. With respect to the federal account, D&A owed the Committee
$15,000 that D&A repaid in four installment payments bétween May 26, 2009 and Deceniber 15, 2009, ané $3,564 in
credit card proceeds that were delayed. From the Levin account, D&A transferred to itself $45,000 that was repaid on
March 23, 2010, and disbursed $35,000 to another D&A client, Pasadena Area United Democratic Headquarters, that
was repaid by D&A in transfers between December 17, 2009 and January 28, 2010. D&A eventually returned all of
the funds to the Committee’s federal and Levin accounts, but did not return some of the funds until more than a year
after withdrawing them from the accounts. In addition to these transactions, $15,000 was qansferred from the
Committee’s non-federal account to its federal aceourit on December 31, 2008 and returned to the Committee’s
non-federa! account on November 9, 2009. The Committec’s responses and/or its comments at the audit hearing
addressed the following transactious discussed in the DFAR: $7,700 edvance from and vepayment to eredit card
processar; $15,000 in cheoks naid w D&A from tha: federal acconnt; $15,000 tranafer from non-federal aceoumt;
$45,000 in ohecks written ta D& A from the Lovin acconnt; and the $35,000 traasfer from the Levin account to
Pasadena Uvbied Demacratic Hradquarters.
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ultimately appeared on the Committee’s campaign finance reports.” Id.; Supplemental Response
at 2. Tho Committee “believes these teansactions to be se completely outside the reaim of any
auchorized activity that.they ezamot be praperly chareeterized ss ‘receiptc’ or ‘disbursements’”’
undar 2 U.S.C. § 434(b)(2) anct (4) ami 11 CFR. § 104.1, md it argams thai tha fajlure to disalos:
them should not be treated as misstrtements in the report. Supplemental Response at 2. The
Committze argues that it was aot required to report these transactions as receipts and
disbursements because “embezzlement” and “caver up” do not fit into the categories of receipts
delineated in section 434(b). Audit Hearing Transcript at 23. The Committee proposes that if the
Commission makes audit findings it should characterize the transactions not as “misstatements of
financial information” but as “unauthorized transfer of funds by the Committee’s former
treasurer.” Supplemental Response at 5. Moreover, while it argues that it sliould not be required
to report theso transactions at all, it argues in the alterndative that if it is required to repert the
transuctions it shontd be permitted to characterize thion using the same phease, “unautharized
transfix of finda by fire Committes’s former teeasurer.” /d.

We agree with the Committee that at least those specific transactions described in prose in
the DFAR *“bear a striking resemblance” to the pattern of transactions described in the original
criminal complaint. We disagree, however, with the Committee’s argument that these transactions
are neither “receipts” nor “disbursements.” Unlike the terms *“contribution” and “expenditure,”
which are carefully defined terms of art in the Act and regulations, “receipts” and “disbursements”
are not specifically defined; instead, they carry their meaning in ordinary usage of, in essonce,
money in and money out. And a committee must report al/ reeeipts und disburscaents, 2 U.S.C.
§ 434(a)(1) and (b), 11 C.F.R. § 104.3, inciudinng “other forms of receigts” and “bny othur
diabursemants.” 2 U.S.C. § 434(b)(2)(J) and (4)(H); 11 C.F.R. § 144.3(a)(2) &mnl (b)(1). Theseare
no exceptions in the statute or reguletions for unanthorized transactions, emhezzled fuads or
possible criminal activity. The statute and regulaiiars do not define or list every possible type of
receipt or disbursement, nor do they consider intent or whether receipts or disbursements are
“authorized.” The “other” receipts and disbursements are broad catch-all categories that include
any transactions that are not otherwise specifically listed, such as the transactions the Committee
contends were not authorized. A receipt or disbursement that was not authorized still must be
disclosed, Committecs axe generally responsible for the accurate reporting of even emibozzled
funds. See, e.g., Advisory Opinion (*“AO™) 2006-16 (Detort)(Cemmittee should report
misappropriated funds as en ‘‘other dishurs@neai” and reimbamsenrent of those fonrds as a “ottier
receipt”); MUR 5872 (Hague); MUR 5923 (Ameriean Dream PAC); MUR 6299 (NRCC); MUR
5962 (Istook); MUR 561Q (Dole); MUR 5721 (Lockheed). Therefore, committees must account
for all transactions — every penny in and every penny out of a committee’s accounts should be
disclosed to provide a complete and accurate picture of its finances. In particular, omitting certain
receipts and disbursements from disclosure reports would result in inaccurate reporting of the
Committee’s ending cash on hand, which is the Committee’s cash on hand at the beginning of a
reporting period, plus all receipts during the period, minus all disbursements during the period.

As noted eisove, the Committee has also suggested that the audit report aed any additional
required amendmants describe these transactious as “unsuthorized transfers by the Commitcwe’s
fornrer treaavrer.” But whila the Cermuittee hus asserted that the parécuiar fact putiarma deacribed
in prase in the DFAR represent unautharized trazrsactions, and those fact patterns resemble the
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patterns of transactions in the criminal complaint, those transactions do not account for all of the
misstatements itemized in the charts at pages 5-6 and 10 of the DFAR. Other misstatements
identified in the charts may have represenied amauthorized transactiors, but they might alsa have
represented ordinary reporting errars. Thus, we do nat see a basis fer changing the
characterization of these transactians or the title of the misstatement findings in the audit report.
Therefare, we concur that the amounts nf the misstatement findings should not be ohanged and that
the Committee was required to report all transactions, including those it contends were not
authorized, as receipts or disbursements.’

5 As noted, the Committee has already amended its reports in response to the Interim Audit Report, but did so

while Durkee was treasurer. Nevertheless, if the Committee wishes further to amend its reports, it could work with the
Reports Analysis Division concerning the proper characterization of the purpose of any disbursements it establishes to
have been unauthorized.



